MUTUAL NONDISCLOSURE AND NONUSE AGREEMENT

This NonDisclosure and NonUse Agreement (this “Agreement”) is entered into by and between The Conservation Fund, a Nonprofit Corporation (“TCF”), a Maryland nonstock corporation, with its principal place of business at 1655 N. Fort Myer Drive, Suite 1300, Arlington, VA 22209 and _______________ (“___________”) with its principal place of business at _______________________. The Effective Date of this Agreement is the date last signed by any Party.
TCF and ______ are hereinafter also referred to as the “Party” and “Parties” or as the “Disclosing Party” and as the “Receiving Party”, as the context requires.
Whereas, the Parties believe that in order for each to evaluate potential ________________of mutual benefit, certain confidential business information may need to be disclosed to the other; and 

Whereas, the Parties desire to set forth their respective obligations related to such disclosure.

Therefore, in consideration of the disclosure of that information the Parties agree as follows:


1.  Definition of Confidential Information. “Confidential Information” is defined as all confidential or proprietary materials or information designated as such by either Party by the use of a proprietary legend, marking, stamp, or other positive written notice at the time of disclosure by the Party owning and disclosing the information.  Materials or information orally or visually disclosed to either Party without an appropriate letter, stamp, or legend, but which is indicated orally at the time of its initial disclosure to be confidential, shall not constitute Confidential Information, unless within ten (10) days after such disclosure, the Party making or showing the statement of confidentiality reduces any such  disclosure subject matter to writing, properly designated with the proprietary legend, marking, stamp, or other positive written notice, and submits it to the other Party. 
Confidential Information shall not include:

(i) information that was already in the Receiving Party's possession on a non-confidential basis prior to disclosure hereunder;
(ii) information that prior to disclosure was already in the public domain, or that after disclosure entered the public domain other than by a breach of this Agreement by the Receiving Party or any of its Representatives (as defined below); 
(iii) information that is disclosed to the Receiving Party by a third party who (to the best of the Receiving Party’s knowledge) did not obtain such Confidential Information, directly or indirectly, from the Disclosing Party subject to any confidentiality obligation; 

(iv) information that is developed by the Receiving Party independently of and without reference to Confidential Information of the Disclosing Party; and

(v) information of the Disclosing Party that is or was communicated by the Disclosing Party to a third party free of any obligation of confidence.

2.  Disclosure Restrictions.  The Receiving Party shall not disclose or communicate the Disclosing Party’s Confidential Information to any person or entity, other than to the Receiving Party’s directors, officers, employees, representatives, attorneys, advisors, potential donors, lenders, other funders, or other agents (collectively, the “Representatives”), and shall limit dissemination of the Disclosing Party’s Confidential Information to such Representatives who have a need to know and who have been advised of the confidentiality obligations set forth herein. 

3.  Use Restrictions. Neither Party shall use the other Party’s disclosed Confidential Information for itself, its affiliates, or for the benefit of anyone other than the Disclosing Party or reproduce it except to the extent necessary for: (a) negotiations, discussions, and/or consultations with Representatives of the other Party; (b) preparation of a proposal or term sheet; or (c) any purpose the other Party may authorize in writing hereafter.

4. No Restriction on Investment.  Notwithstanding anything to the contrary in this Agreement, the Parties acknowledge that nothing in this Agreement shall restrict the ability of either in conducting its normal business, so long as that Party does not disclose any Confidential Information in violation of this Agreement.
5. Limitation on Obligations. Either Party may disclose Confidential Information pursuant to subpoena, summons, search warrant, or other judicial or administrative process.  Unless prohibited from disclosing receipt of the subpoena or other request for information to the Disclosing Party by the terms of the judicial or administrative process, the Receiving Party will provide such notice of the process to Disclosing Party as is reasonable under the circumstances, and it shall be the sole responsibility of Disclosing Party to seek protective orders or other limitations on the scope of the request.


6.  Third-Party Information.  Neither Party desires to acquire from the other any trade secret, confidential know-how, or other confidential information that the Disclosing Party may have acquired from others.  Therefore, the Party making a confidential business information disclosure to the other represents and warrants that it is free to divulge such information, without any obligation to or violation of the rights of others in any know-how, technical information, practices, and techniques, or other information that Disclosing Party demonstrates, divulges, or otherwise makes known to Receiving Party under this Agreement.  The Disclosing Party will indemnify and defend Receiving Party from and against all claims, liability, damages, loss, costs, and expenses arising from or related to an actual or alleged violations of the rights of others in and to any trade secrets, know-how, or other confidential information by reason of the Receiving Party’s receipt or use of the information disclosed by Disclosing Party to the other hereunder.


7.  Return of Materials.  All materials furnished to the other Party and all copies made thereof, shall be returned to that Party promptly at its request or may be destroyed by the Receiving Party in a manner consistent with maintaining the materials confidential character. Receiving Party is not obligated to destroy one copy of the Confidential Information retained by the Receiving Party’s legal department for archival, compliance and evidentiary purposes, provided that such Confidential Information must be kept confidential pursuant to this Agreement.

8. No Disclosure Requirement.  The extent of any disclosure made under this Agreement shall be at the sole discretion of the Party disclosing the information. 

9. Ownership of Confidential Information. For its part, TCF agrees that ____ is and shall remain the exclusive owner of all its Confidential Information.  No license or any other right, including any right of ownership, is granted to TCF by this Agreement or by any disclosure under this Agreement. For its part, _____ agrees that TCF is and shall remain the exclusive owner of all its Confidential Information.  No license or any other right, including any right of ownership, is granted to ____ by this Agreement or by any disclosure under this Agreement.

10. No Poaching. For the Term of this Agreement and for the period nine (9) months thereafter, without the prior written consent of the other Party, neither Party shall either directly or indirectly solicit or entice away (or seek or attempt to entice away) from the employment of the other Party any person employed (or any person who has been so employed in the preceding six (6) months) by such other Party. For the avoidance of doubt, this section shall not apply to unsolicited responses by employees to general recruitment advertising.
11. Relationship of Parties.  This Agreement does not create any agency or partnership relationship between the Parties.


12. Termination.  This Agreement shall terminate with respect to any disclosure two (2) years after the Effective Date.

13. Breach.  Each Party acknowledges that its breach of this Agreement may cause irreparable damage to the other Party and hereby agrees that the other Party will be entitled to seek injunctive relief under this Agreement, as well as such further relief as may be granted by a court of competent jurisdiction. 


14. Choice of Laws.  This Agreement shall be construed in accordance with the laws of the Commonwealth of Virginia.  

15. Entire Agreement.  This Agreement embodies the entire agreement between TCF and ______ relating to the subject matter hereof.  No changes, modifications, or amendments of any term shall be valid unless agreed upon by the Parties in writing. 
16.  No Commitment.  Nothing herein shall be construed as a commitment by either Party to provide goods and services to the other Party, or to obtain goods and services to the other Party.  In the event that Parties decide to work together on a project, such arrangements shall be set forth in a separate written agreement signed by the Parties to such agreement, which agreement shall be on terms and conditions approved by the Parties in their sole discretion.  Likewise, nothing herein shall be construed as requiring either Party to compensate the other Party for any assistance or information a Party may provide, and any agreement to compensate a Party shall be set forth in a separate written agreement signed by the Parties to such agreement.
17.  Enforceability.  If any term of this Agreement is held invalid or unenforceable, such determination shall not invalidate or render unenforceable any other term of this Agreement.

18.  Counterparts.  This Agreement may be executed in multiple counterparts, each of which shall be deemed an original, and all of which together shall constitute one and the same instrument.  Any executed counterpart transmitted by facsimile or electronic transmission by any Party shall be deemed an original and shall be binding upon such Party.

	The Conservation Fund

By:
______________________________

Title:
______________________________

Date:_____________________________
	_______________
By:
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______________________________

Date:
_______________________________
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